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EXECUTIVE SESSION 
WATER POLLUTION CONTROL ACT 
WEDNESDAY, SEPTEMBER 22, 1971 

•a* »-» 

United States Senate, 
Committee on Public Works, 
Washington, D. C. 
The Committee met at 10:40 a.m., pursuant to notice, in 

.room 4110, New Sen cite Office Building, Hon. Edmund S. Muskie, 

presiding. 

Present: Senators Muskie, Eagle ton, Tunney, Cooper, 
Boggs, Baker, and Buckley. „ 

Staff members present: M. Barry Meyer, Counsel? 
Thomas C. Jorling, Minority Counsel? and Leon G. Billings, 
Professional Staff Member. 

Senator Muskie. We may as well get started. I think the 
first item on this agenda is Area-wide waste treatment. 

(The agenda referred to follows:) 
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Senator Muskie* You have a draft here. 

Have you all had an opportunity to read it and' study it? 

Then, how shoull we proceed? Ask the staff to go through 

It? 

■ 

Mr. Billings. Mr. Chairman, the outstanding issue at 
the last session was the relative relationship between the 
Administrator and the governor in describing and designating 
the regions for which area-wide plans would be required. 

The Staff had recommended adoption of the Administration 
substitute on this section, which provided for administrative 
identification and description of the areas with the authority 
of the governor to designate and modify subject to the 
approval of the administrator regions to be covered by area- 
wide plans. 

Now, I notice that the language "on approval of the 
Administrator 0 fell in a paragraph on page 2. The language 
in paragraph 3 will also appear at the end of line 1 at that 
page . 

Other than that, with the exception of incorporating 
a number of recommendations made by the Administration and 
cities and States, the language in the draft is what the members 
have previously seen. 

Mr. Jorling. One of the specific issues there was the 
relationship of the Corps of 3ngineer3 to the planning process 
and the Environmental Protection Agency as well as the States 
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strongly recommend that the Environmental Protection Agency 
be the primary provider of assistance in both the technical 
and financial sense , 

(c) (1) on page 4 adopts that provision. 

The Committee also directed the staff to keep the Corps 
of Engineers available for the providing of assistance where 
a planning agency or a governor requested it and to provide 
an authorisation to the Corps for such suras as may be necessary 
to carry that function out. That appears in (d)(1). 

Senator Muskie. (c)(1) makes no reference to the Corps 
of Engineers. 

Mr. Jorling. (c) (1) is the Environmental Protection 
Agency's primary authority, and (d) (1) is authorizing the 
Secretary of the Army acting upon request to provide assistance J 

Mr. Billings. To consult, to provide assistance, it is 
not expected that the Secretary of the Army would be the 
substitute planner in that sense. 

Senator Muskie. The one question I raised about this 
section with the staff, and we were discussing it before we 
got into this formal session, was the relationship of Section " , 
209 to Section 301 which we haven't yet adopted, of course, 
which has to do with standards and enforcement. There are time- 
tables in both sections and it seemed to me that the ■. area-wide 
planning ought to have two functions, one to develop whatever 
possibilities for area-wide programming there may be in the 
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interim before 1976 and also to develop the recommendations 
with respect to a follow-on program that is geared to the no 
discharge ..standard. In ether words, by 1976 the area-wide 
agencies ought to focus on what it would take to achieve a no 
discharge standard in terms of time, cost, and impact 

- 

as well as means. It seems to .me the area-wide planning there 
ought to have those two functions clearly stated. 

I wondered how the Committee might react to that. I haven 
had a chance to read this to see what it would require by way 
of modification. 

Senator Baker. What would you have to do to it? 

Mr. Billing3. Senator Baiter, I think page 3 where the 
language sets forth what the plan shall include, including 
construction priorities, treatment where it is necessary, 
et cetera, that you would need * a specific and precise 
provision which cross-ref€irenced the acquirements of the plan 
to the objectives of Section 201 and Section 301, 201 being 
the relationship of the grant, the waste treatment management 
concept which is expressed as a precondition to Federal 
assistance post-1975 and 301 being the objectives of the Act 
and the mandatory no discharge requirement. 

My view would be that you might want to pick up the 
language as was recommended yesterday where the plan would have 
to include estimates of costs and evaluations of feasibility 
and so on on the application of best practical waste treatment 
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technology before any discharge including the claiming of 
water and disposal and so on and use exactly that same language : 
in this section so you have a proper cross-reference. 

Senator Huskie. What I am aiming at is a clear-cut mid- 
course correction mechanism. I think it makes sense and it 
ought to be cranked in here. 

Now, this area-wide mechanism is not going to cover all 
areas of > the country , of course . So we have to crank in 
a mid-course correction mechanism to cover the rest of it if 
it is not covered by area-wide plans. 

Senator Baker. Wouldn't it be better to put that mid- 
course correction somewhere else? 

Senator Muskie. In cross-reference back to this, it might;; 

be. 

Senator Baker. That is what I was thinking about when 
X asked Leon where to put it. 

Dir. Billings. There are two aspects to that. In addition 
to having the plan consider this there is a requirement, 
the overall State .Implementation plan could put all of 
this together for the various area-wide plans, and finally 
under a misnamed section on water quality inventory it is 
anticipated that the objectives of the 2\ct will be analyzed 
in relation to cost and capability than achievement and so 
on with a report to the Congress in detail on where we are, 
what the water quality is, v/hat the water quality is expected 
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to be when the first phase is finished, and where there is 
substantial difference between existing water quality and 
the national standard and how much it would cost to implement 
no discharge and so on in that report which would come in mid- 
'75, it would corns annually after 1973, as a matter of fact. 

So Congress would have a constant review of the progress 
of the program and the economic impact. So you would have 
three places, two places in which the actual information would 
be gathered and then one place where it would be put together 
and f mme led up to the Congress. 

Senator Muskie . We ought to have not only the information 

V . \ . ! i ■.; : v.h-i;,-,: 

Mr. Billings. You will have two plans , the area-wide 
plan and the State-wide plan that pulls it together and then 
a translation of that into something that Congress can handle 
as opposed to huge documents. 

Senator Baker. And if you adopt the language of the 
alternative proposal section you will have two of each 
one of them. 

Mr. Billing3. At least. You will only have one State 
implementation plan, but you will have two or more alternatives 
for each area-wide. 

Senator Muskie. When is the State implementation plan 
required to be completed? 

Mr. Jorling. The timing throughout in most instances left 
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blank dates, but the comprehchs ive plan which would include 
sub-units of the 209 plan presently is called for submission 
to the Administrator by January 1, 1975. 

Senator Muskie. Is there a requirement that a State -wide 
plsr-i be built upon the area-wide plan? 

Mr. Jorling. Yes , it includes those and it covers the 
areas outside of them with respect to programming. So the 
area-wide plan, the 209 plan controls the urban industrial 
concentration and then the State-wide planning rates that 
and also applies a program of control for the rest of the areas 
of the State that are not in the region. 

Senator Kuskle. What would be your answer to this 
question, that if we press ahead with this $9 billion of 
Federal money in the next three years that we may freese 
into concrete, as it were, treatment works inconsistent with 
area-wide objectives that are identified under the planning 
process that is set up? 

Mx. Jorling. $he one provision we attempted to use as 
a handle on the continuation of the program looking toward 
the later implementation of a more vigorous program is a 
requirement upon the applicant when he submits a grant for 
waste treatment works during this interim period. The works 
proposed for grant assistance will take into account a later 
data which will provide for the later reclaiming or recycling 
of water or otherwise eliminate the pollutants which relate 
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back to the overall objective of the waste treatment. 

Mr. Billings. That would have tabs in section 204 to avoid 
an expenditure of money between 1972 and 1974 which was complete 
inconsistent with the overall objectives in that. 

Mr. Jorling. It is an attempt to have some measure of 
control over funding existing programs and at the same time 
looking toward this objective. The hope is that at least 
people will put these facilities on sufficient land and have 
sufficient capability at the site to turn the facility into 
one that will meet the later degree of technology. 

Mr. Billings. But I think there ought to baa frank 
admission in fact that the $9 billion that is expended Federal 
funds, potentially expended between 1972 and 19 74, may be for 
technology and implementation of programs which are not 
fully consistent with the overall cbjectives of this Act. 

The alternative is to stop the program in terras of j 
Federal -assistance until the components of the planning process 
to meet the objectives of this Act have been put together. 
That means a sacrifice of achievement unrelated to objectives 
for a better performance in the future. 

But I think the staff would recommend that $9 billion 
is not being fully wasted, there will be significant water 
quality results from that expenditure and if there is a 
requirement that the Administrator look to the future and look 
at the capability of integrating these expenditures to some 
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higher goal in the future that you could minimize the waste 
of money associated with that lapse of time. You have two 
great lapses in this bill, you have the lapse between what 

the objectives are beyond 1975 and the lapse between the on- 

■ 

going program vis-a-vis the Ha fuse Act and whatever may come 
in here. 

St is very difficult to resells them. 

Mr. Jorling. On this point, too, the staff was very 
concerned and explored this with a number of people as to 
whether or not funding the kind of program that has been 
taking place is a waste, and the evidence is, and take the 

most extreme case of a Muskegon-type project, even in that 

■ 

project you do construct secondary treatment facilities, but 
in that case they put it out and piped the waS;te to it. 

In conversations with people who have looked at that kind 
of technology applied to other municipalities, they would 
take the existing facilities, turn the effluent pipe away 
from the facilities and turn it to a combined treatment 
center. 

* 

was also borne out in the preliminary studies by 
the Corps in the Msrrimac where they showed how they would 
take the existing plants and projected plants and incorporate 
them into an advanced technology system. So there may be 
some waste but it would be not as great as first glance would 
seem. They still have to bring this material together, they 
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still have to perform certain kinds of settling which is 
primary treatment and certain kinds of secondary treatment 
so that even if we funded under the $9 billion for the next 
three years , secondary treatment, that could be incorporated 
into any number of kinds of advanced waste treatment. 

Senator Muskie. And you find no reluctance at all to go 
forward with the on-going? 

Mr. Jorling. I don't think so. We have explored with 
the agency and they say we have to get on. 

Mr. Billings. You may have to do with fools rush in, 
I don't think anybody we have talked to can conceive of 
a program which stops for a period of time. There would be 
such a tremendous momentum loss, and for the first time now 
that the Federal appropriations have gotten up to $2 billion, 
from aMl lion to a big jump to $2 billion, the Adminis-tration 
and others are expecting a considerably greater amount of 
optimism on the part of cities and States to put up their 
share and to begin pushing their plans ahead and so on and 
to pull back now would make the re-start problem immense; in 
fact, you could very well lose a good part of the program in 
the process. 

So the waste, if there is wa3te, may well be worth the 
savings in program. 

Senator Muskie. Are there any other questions about Section 

209? 
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Senator Eagle ton. I have one general question . Can I ask 
Leon, in Section 201 , page 22 and 23 of this newest print 
that we have --■ 

Mr. Billings. By the way, this is only the first 66 
pages of what we ®nt over last night, so it is not whole. 

Senator F. a g la ton. Make that page 23 of that section 
sub (d) , beginning 9 75 , "The Administrator shall take into 
consideration, n et cetera, and then you spell out certain 
waste managsrant techniques being studied. Do the research 
sections of the bill, to use Art Baker's apt word, track 
with this section in the sense are we going to have the same 
or should we have the 3ame emphasis of priority in research 
spelled out in the research sections that go with the statement 
of policy sections? 

Mr. Billings. Senator Eagle ton, they do not. This had 
not occurred to me. It would be ludicrous if you wrote 
these kinds of priorities into 201 and 301 and didn't go back 
and insist that the research and demonstration programs be 
geared to these no discharge kinds of standards. 

Senator Sag Is ton. I don't think you haw* to repeat them 
all, just maybe refer by reference to the statement of 
priorities or emphasis or purpose and say that these ought 
to be taken into account in the research section. 

Mr. Billings. One of the major results of the research 
program that is ongoing is to repeat technology that is already 
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known and in many cases to install for industries under 
the guise of new technology applications which exist in 
technologies in the form of the subsidy plan and this is what 
we want to avoid. 

Senator Eagle ton. Thank -you. 

Senator Muskie. Jim? 

Senator Buckley. I have a couple of questions in the 
first paragraph. We say that the Administrator, — six lines 
down, — 

Senator Eaglaton. Is the typewritten sheet the same as 
what is printed? 

Mr. Billings. It is on page 32 of the printed document, 
the right-hand column, Section 2 OS. 

Senator Buckley. Those areas based on standard metro- 
politan statistical areas or combinations of such areas, 
it seems to me doesn't that unnecessarily restrict, is 
that a relevant standard to guide the Administrator? Supposing 
you have a metropolitan statistical area sitting on the 
Continental Divide, you certainly would splinter. 

Mr. Billings. This is why the "or portions of such areas" 
was included. 

Senator Buckley. Why not eliminate it altogether? 

Senator Muskie. I see no objection to doing that. You 
could indicate in the report that standard metropolitan 
statistical area is an obvious starting point in developing 
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such designations, couldn't you? 

Mr. Billings. There has been considerable disagreement 
at the staff level as to, considerable lack of agreement 
as to the extent to which these planning areas should be 
involved, the purpose of trying to use some measure of concen- 
tration of population that was accepted tfftfta <a) these 
are obvious areas of a pollution problem; and (b) the e would 
be only a limited amount of planning money to go arr aid and 
therefore shouldn't the planning be diffused- as t& lot . 
or should the plan be limited to some measure. We had no 
better measure than this and perhaps the report could be preci 
enough to instruct these administrators that we expect concen- 
tration on pollution. 

Senator Muskie . I think whatever you said here that 
is what they begin with anyway. I think as a practical matter 
it is academic to put it here in the report but I have no 
objection to referring to urban and Indus trialpollution . 
You can identify the region and then identify in the report, 
of course, that it would be the standard metropolitan areas. 

Mr. Meyer. It is restricted to sewer populations to 
begin with. 

Mr. Billings . Doas that exclude Miami? 

Mr. Meyer. It may exclude Miami in the first definition 
because you may not be able to get a handle on it. 

Senator Kuekie. Does the staff see any problems with 
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dealing with it in that way? 

Mr. Billings. This is basically what wa use for water 
quality regions, also. 

Senator Buckley. In that second paragraph, paragraph 2, 
and the second little 1 in parenthesis about four lines down, 
"and after consultation with chief elected local officials 
with local governments in such area" it may well be that 
a number of States have already designated and set up their 
own area**wxoe waste treatment management plan and I would think 
it might be disruptive to be required to go back to officials 

- 

after you have already done that. 

I would like to suggest that at the end of that clause 
there be added "if such area is not already part of an 
existing ar3a~v7i.de waste treatment management plan." 

Senator Muskie. Have you looked at the last sentence of 
that subsection, Jim? 

Senator Buckley. Yes. 

Senator Muskie. Of course shouldn't the local officials 
be consulted? 

Senator Buckley. They were consulted tv/o years ago 
and now everyone is hippy. Why not allow the governor to 
have full flexibility? 

Senator Muskie. How about "after appropriate consultation 
Then if he wants to touch base with them, fine. All we are 
really trying to do is trigger a thorough review of the whole 
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picture. 

Senator Buckley * After such consultation as he deems 
appropriate? 

Senator Baker. Appropriate consultation. 

Senator Muskie. Why don't we say "appropriate consulta- 
tion" and then in the report indicate that wijfch respect 
to existing regional planning agencies we wou^ld expect 

; 
i 

discretion to be exercised with ran pact to regions where 
there is no regional planning agency they will be able to 
expect real consultation. Could we do it that way? 

Mr. Billings. The reason for the emphasis on consultation 
was a concern expressed by the League of Cities and Conference 
of Mayors that this section was going to impose something 
new because in many areas they would hope that the political 
limitations that passed regional planning would, be overridden ' 
and many of your regional plannings today are vary, very 
ge granted because of various political problems batv/een mayors 
and governors • 

I don't think this will affect this., 

Senator Muskie. ivhy don't we make that change , then? 

Senator Buckley. My next item is under R B n in that 
same paragraph, an organisation composed primarily of 
elected officials for a general purpose, why place that 
limitation on the States how to set up this organization? 
Why not just say an organization or agency capable of developin 
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each such an area-wide plan. Congress ought not to get 
involved in the politics of the States. 

Senator Muskie. I don't have, — we have found in other 
programs, notably the program created under the COG, Councils 
of Government, we found that until we created COG or 
authorized COG, the regional planning was pretty ineffective 

■ 

because you didn't have the support and involvement of the 
elected officials which have the only political constituents. 
So in the 701 program this was my amendment three or four years 
ago. We encouraged the development of regional councils 
that were made up of elected officials because We thought 
the area-wide council would then have more political clout 
- and interest and that proved to have a stimulated effect on 
the government of the regional agencies. 

The question I have about this is whether it would be too 
restrictive. In other words, you may have areas where you'; 
can 6 t put together a viable organisation of elected officials. 
I think to the extent they are available they ought to be 
reflected in the organization but in the event you dealt have 
that possibility then I wonder if this language is too 
restrictive. That would be ray view of it. 
What is the language, again? 

Mr. Billings, "an organisation composed primarily of 
alectad officials for the general purpose of local government." 
Senator Muskie. What would be the difference if you took 
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the word "primarily" out and put together something like 
this: "en organization composed of elected officials for 
the general purpose of local government and other appropriate 
officials designated by the government"? Does that create 
too many problems? 

Senator Buckley. J*/ only concern is that we don't 
upset the situation where you have something that is operating 
perfectly satisfactorily and efficiently. 

Senator Muskie. If we put that flexibility in it/ would 
that take care of the problem? I would really like to see a 
political base for these regional agencies. These has been so 
much resistance to metropolitan government across this country 
because of the feeling of the citisens that what you are doing 
is creating a monster agency outside their reach through the 
polls and if you tie it into the local elected officials then 
they feel they have some handle on it. So I would like to 
encourage that. 

On the other hand, we don't want to upset applecarts 
if something is already going. 

Why don't in ask the staff to fool with the language 
on that and accommodate both objectives? 

Senator Eagleton. On that subject, on behalf of Senator 

. v r 
Randolph, there is some question on page 33, the inter- 
relationship between (c) (1) and (d) (I) . Senator Randolph 

was concerned f I gather, the way (c)(1) reads that the 
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Administrator makes the funds available that it could be 
read maybe only if he also provides the technical assistance 
which for the purpose of (c) (1) and (d) (1) , if read together, 
in essence, the state agency could seek technical assistance. 
It doesn't have to seek any from either EPA or the Corps, 
it can do it on its own. 

Mr. Billings. The intent here is to place a requirement 
on the Administrator that he provide financial assistance 
if it is requested and technical assistance, if it is 
requested. 

Senator Eagleton . And the Corps has to give technical 
assistance if it is requested? 

Mr. Billings. Yes, that is right. 

Mr. Meyer. The issue as it was left unresolved the 
other day as raised by the Chairman was his concern that the 
Corps have an identifiable role in this area and it is a matter 
on which he has soar© rather strong feelings. 1 think since 
he was not here I asked Senator Eagle ton to flag this issue 
as he might want to raise it for further 'clarification. 

The problem with (c) (1) as it stands in going back over 
the comments we received from State agencies about the 
original language is that even this raises some question as to 
whether the States as a matte::- of right have access to the 
planning money to go ahead on their own if they have the 
capability of going ahead with it on their own. 
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I think that is the first issue raised by (c) (1) 
the way it is drafted. 

Mr. Jar ling. Would your question on the linkage between 
financial and technical be accommodated by substituting j 
"or" for "and"? 

Senator Eagle ton. It is an either/or. I guess the way 
he wants it is the Administrator should provide financial .! 
and technical assistance to any agency, and then put in 
rnofcb;sr sente on request from 

the State agency make available technical assistance. Ha wants 
to mandate to get the money and then if requested to get 
the technical assistance if they want it either from EPA, 
under (c) (1) or if they feel more at home with the Corps get 
it from the Corps under (d) (1) . 

Mr. Mayer. The issue will be why have two different 
technical assistance sections? Shouldn e t (d) (1) be modified 
to provide that the Secretary of the Army and the 
Administrator are author! zed upon request of the governor 
to consult with them and provide assistance to any agency 
designated, let the two of them run the technical assistance, 
there are areas where both will have to function and the 
State can make its request and in the request describe what 
it needs from each. I think the name of this particular game 
is to create in the States a capability of doing the work 
themselves, not having the Federal agencies, say, tell them 
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what it is they have to do and in effect it is just another 
pass-through operation. 

Senator Huskies . (d) (1) doesn't refer to just technical 
assistance. It says provide assistance. What does that mean? 
Is that intended to be limited to technical assistance? 

The only thing I want to avoid is having two Federal 
agencies getting into a dogfight about who runs the program. 
I have no objection to technical assistance from any agency. 

Senator Baker. Mr. Chairman, this was a point that we 
discussed at some length with Chairman Randolph and he is not 
here today and I think we ought not to make a change until he 
returns. At that time, and I certainly mean no criticism of 
the Corps and I have no desire to undercut them, but at that 
time I made the point that it seems to me we are creating 
a situation that would permit local agencies or authorities 
a forum to shop, that .is, they can shop within the Corps, 
and I am afraid it brings up perennial resistance that I have 
expressed to any idea that I can see detracts from EPA ' s 
singular authority to act in this field. If EPA could call 
on the Corps for assistance , then EPA should. It is a 
federal facility with talent that ought to be utilised but 
to let local authority decide whether they want the Corps to 
help them or EPA to help them is going to create a conflict 
that will not provide a unitary approach to the problem. 

Senator Muskie. Doesn't the technical assistance have 
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to be related to some policy objectives or technological 
objectives? Who defines those in connection with the 
assistance that is requested? 

If the Corps of Engineers,, you know, should be able to 
read into its mandate the authority to establish the technical j 
assistance objective, could that conceivably run afoul of 
the policy objectives as defined by EPA and get at local authority 
to end up with a result from the Corps 8 technical assistance, 
could they use that' to challenge the i n te rp re t at i on o f the 
requirements of EPA? 

Senator Baker. Clearly. 

Senator Buckley. Couldn't that, be handled again by the 
Committee report to make it clear that the Corps' function 
would be that like another contractor, a private contractor, 
that would have to have a body of expertise? 

Senator Cooper. I think they do have abilities which 
could readily be made available to municipalities, States, 
and so forth. 

Senator Buckley. It seems to ms this could be so 
described as to make it clear that they are not allowed to 
trespass upon the authority of EPA to describe objectives and 
goals and standards. 

Senator Muskie. How about saying something like this 
under (d) (1) , how about saying provide technical assistance 
related to tho policy and program objectives established under 
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this Act and as interpreted by EPA. It is clear with respect 
to property and program EPA is the dominant agency and any 
technical assistance that is related to that could be provided* 

Mr. Meyer. The role of the Corps in this area is supposed 
to be a nuts and bolts approach to the analysis of the problem, 
the description of alternatives, not the establishment of 
the basic policy which is EPA's role. 

Senator Baker. But it doesn't say that, Barry. 

Senator Muskie. As long as it said that, I would have 
no objection to that. 

Senator Cooper. 2 don't believe there is trouble with 
this. I do believe that Senator Randolph has expressed a 
strong interest in it. I think we can work out the thing where 
there will" be no question &>out who has charge of policy and 
final determination, but let the Corps use it for whatever 
it is worth. 

Mr. Meyer. One of the questions I just wanted to raise, 
the staff had not had this discussed by the members before, 
and that is when it comes to the money, the way this is set up 
in effect we are saying to the Corps on the technical assistance 
end of it and the EPA for the States doing it, this is an 
unlimited Act, the State is entitled to ail of the money that i< 
needs to do this planning job without any kind of description 
of what the parameters of the grant may be, what the levels 
are, the£5 are no guidelines provided for, thera is no allocatiot 
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for them, it is just a straight out "eonvs in and take 
whatever you need" kind of thing which is not bad if that is 
what is done by intention. 

Senator Baker. It is rot to take what you will need. It is 
take what we can give you. 

Mr. Billings. With the amendment proposed by the 
Chairman to relate this to Section 201 and Section 301 object iv« 
the proponents of the plan are going to be identified by 
statute and the Administrator is going to have to put together 
the regulations which indicate the kind of range of costs 
that he will be willing to assume in meeting that range of 
requiieraaats . 

Senator Muskie . There is another point. Shouldn't 
the Administrator be made aware of the fact that the Corps 
of Engineers has been" brought into this particular kind of 
process? 

Mr. Billings. It says in cooperation with the 
Administrator in that language, "the Secretary of the Army in 
cooperation with the Administrator shall upon request of the 
government H . 

Senator Muskie. What does that mean? 

Mr. Billings. That means he has to be made aware. 

Senator Muskie. When does the cooperation begin? After 
he has started working? 

Mr. Billings . I think at a minimum it would indicate 
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knowledge . 

Mr. Meyer. I think the description the Chairman gave 
before of what the relevance of roles are should be described 
here, and the Secretary of the Army assumes he can do this 
then the Administrator will know this ahead of time. 

Mr. Billings. X think we can work it out. 

Senator Muskie. Is there anything else on the area-wide 
planning? 

Shall we go down to Number 3 on the agenda? 

Mr. Billings. The language which appears on page 42, and 
it is coiuranisod. 

Senator Boggs. Do you have a point on that to bring up 
on page 42? 

Mr. Billings. Mr. Chairman, for the purpose of reference, 
on page 47, secton 302 is the subcommittee language on the 
interim achievement level and on page 50, line 23 is the 
subcommittee language on the deadline in national standards, 
I am just pointing out on the left-hand column the cross- 
references as to the subcommittee language versus this. 

Senator Muskie. The whole substitute begins on page 42 

■ 

and ends on page 47 and that is a complete substitute for 

what you have in the left-hand column? 

Mr. Billings. It would substitute for — 

Mr. Jorling. Page 64 is where the subcommittee bill 

language eads t , it would be substituted for by the language whicl 
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runs 42 to 47. 

Mr. Billings. The reason for the difference is the spacin 
and the size of type, basically. 

Senator Muskie . Has the Committee gone over this at all 
or should we start from scratch? 

Mr. Billings. Other than the description made by the 
staff at Friday's executive session, the Committee has not 
addressed this language. There was some discussion. 

Senator Muskie. As I understand this, the effect of 
this is to substitute an effluent standard for a wates? quality 

Mr. Billings. As a practical matter, yes. 

Senator Muskie. And the standard, as stated. It is a 
no discharge standard, it is designed to establish a procedure 
which will eventually result in no discharges of pollutants 
and the rest of the language undertakes to spell out the 
first stags , the first stage achievements? 

Billings* Section : v >s does that} yes, Sir. 

Senator Muskie. What is that first stage achievement? 

Mr. Billings . She first stage atSiievertsnt is as a 
practical matter the same first stage of* achievement that 
was approved by the subcommittee but more precise as to exactly 
what would be accomplished by the various sources of pollution 
making a distinction between industries and municipalities. 
So you get a great deal mox& precision in writing into the 
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statutes effluent controls without reference to the water 

1 

quality standards which were a part of the subcommittee print, 
the existing water quality standards. 

Senator Muskie. So that you have the same? in other words, 
you have the same first stage program as a practical matter? 

Mr. Billings. As a practical matter, yes. 

Senator Muskie. Do you have provision, then, for mid- 
course correction? 

Mr. Billings. There is provision for, and I am certain 
that the language is not adequate as was pointed out in referent: 
to Section 209, for a comprehensive state implementation 
plan which would demonstrate what was required in the second 
stage and for a comprehensive report to the Congress on the 
implications of the requirements to take the second step. 

Senator Muskie. Let me ask you this. With respect to 
the no discharge objective, it is clear that there are going 
to be many plants , especially older ones, that cannot meet, 
cannot conceivably ever meet a no discharge standard and that 
some of those will have to be closed at some point if we are 
really to clean up particular waterways to acceptable 
water quality. What provision, if any, is there in this langua</ 
to give that authorization to States and localities under 
the Administrator ' s approval? 

Mr. Billings. The language on page 45, paragraph K, 
instructs the States to establish a process for review and 
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revision of effluent limitations or treatment standards 
applicable to any source of pollutants within such State to 
assure, at the earliest practical date, the requirements 
of Section 301 (b) , which is the discharge prohibition. 

Senator Muskie . By what time must that be done, 1976? 

Mr. Billings. The process would be a part of the 
implementation plan which would be filed by a date to be 
determined by the Committee* The subcommittee had January IS 75. 

Mr. Jorling. There is an earlier place where that kind 
of decision-making would appear. On page 44, line 1(a) , 
this is when the State submits its comprehensive plan for 
moving from the interim program to the next level, the State 
is required to establish an effluent limitation, ob all point 
source discharges which unless the owner-operator of any source 
demonstrates that the greatest degree of effluent control 
through the application of best available technology will not 
permit no discharge, he is then subject to an effluent limi- 
tation no less stringent than any standard of performance that 
had been previously promulgated under Section 308 which is 
the new performance standard or if none of those are applicable 
to that particular category then the greatest degree of 
effluent control available through the application of available 
tech£iolo<5r/. That would have the effect if a person could not 
put that degree of control on then that decision that you 
suggested would be made. 



I 

2 
3 
4 
5 
6 
7 
0 
9 
10 

n 

12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



28 

So the question is how do you get the discharge source 
that is old and cannot meet because of the archaic process 
or other kind of limitation the best available technology? : 
The first place that decision would be made would be under 
this requirement. 

Mr. Billings. There are two points to add. One, the only 
likely place that this decision of a marginal plant will 
occur is in the isolated instance in which that plant either, 
(a) produced wastes which were completely incompatible with , 
municipal systems or (b) was located in an area in which there 
was no municipal systems. So theoretically if the objectives 
of sections 201 and 209 to move aw£y from discharges from 
municipal systems is achieved, then this will eliminate 
discharges by reference from those industries that discharge 
into thos-3 systems. 

The second point, and one which the Committee may wish 
to consider in terms of this cranking down on technology, 
the State of California has recommended that the new source 
performance standards set forth in Section 308 be made after 
a period of time applicable to existing sources of pollution 
that fail within those categories. 

Similar to what the Committee did last year on sewage 
from vessels where we said that all new vessels have to meet 
performance standards within two years after their promulgation 
and existing vessels within fl*fe years, so that as that no 
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discharge technology was developed and the Administrator 
promulgated it as applicable to new sources, then after 
whatever statutory waiting period it would become mandatory 
to existing sources. This would have the effect of probably 
putting some people out of business at some point, but that 
would depend on 'how the question of municipal systems worked. 

Senator Muskie „ What you are saying is you are recommending 
we adopt now a final date for achieving a no discharge 
standard? 

Mr* Billings. To the extent that the technology may 
exist for a new source, they would suggest that the statute 
specify a point in time when such no discharge standard wii: 
applicable to an existing source. 

Senator Muskie. You are saying with respect to existing 
sources they are recommending a deadline be established now? 

Mr. Billings. That is right, a period of time after 
the new source. They don't set a time, they suggest that 
the statute establish that time. 

Senator Muskie. Why haven't they set a time? 

Mr. Billings. They ducked the issue In their letter, but 
it is very clear that they support 3uch an action. 

Senator Muskie. Would they support next year as a time? 

Mr. Billings. We have not pursued their recommendation, 
Mr. Chairman. 

Mr. Jorling. On my description of what happens at this 
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next go around , as Laon suggested, they have in addition to 
the option of bearing the greatest technology available the 
option of linkage with a treatment works in which case they 
are required to meet whatever requirements the local, State 
or Federal Government has on pre treatment before linkage 
into one of those systems. So that it isn't just a matter 
of choosing to apply their controls on their ownsystem but 
to make their decision to go into their municipal plant 
is an option and it is one that from the water quality program 
is satisfactory if they meet these pretreatraent requirements 
under local, State or Federal law. 

So that there would in that instance be some mitigation 
of "the impact of meeting best available technology before 
discharge into receiving waters. 

They would only have to meet pre treatment requirements 
before discharge into a municipal system. 

Senator Muskie. There is one other question I have. Since 
the only pressure mechanism that thera is is the best 
available technology how do youapply pressure when there is 
no available technology? 

Mr* Billings. Do you mean when there is no discharge 
technology? 

Senator frSuskie. I am talking about the same available 
technology we have been talking about up to now, control. 

Mr. Billings. To our knowledge there isn't any area in 
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which there isn't any available technology. The question is 
really how far you are between what is available today and 
ta to. 

Senator Muskie. I will put it this way, let's say 
available technology is inadequate. How do you screw down 
the improvement of technology, the development of technology? - 

Mr. Meyer. Under Title II the discussion that was had 
yesterday and earlier, the Committee has adopted a non- 
assimilativa reliance concept. The water is not going to be 
responsible for cleaning up pollution. 

Senator Muskie. That is clear in subparagraph BCD . 

Mr. Meyer. I think the establishment of that as the 
standard against which to measure action gives you the push 
to technology to the best available because you are going to 
be working toward that point of the water not being required 
to assimilate. 

Maybe that is an area we can begin to talk about in terms 
of a date certain, this has got to be. 

Mr. Jorling. There are three ways pressure is applied. 
The first way is the; requirement under what the section number 
would be in the final print dealing with the mandate to 
the Administrator to establish new sources or standards of 
performance for new sources which are referenced to the best 
available technology which he must determine through his own 
R and D and through his acquisition of information from the 
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industries involved, so he is continually, and he is also 
required tc continually update that, to keeppushing the 

technology of treatment control. 

Secondly, there is a research program, but more important! ? 
I think, is the Affect of looking toward no discharge. Right 
now a great deal of R and D that go into waste treatment 
control or effluent control is premised upon a degree reduction 
that is not looking toward elimination although in most 
industries they are looking towards closed cycle systems for 
many reasons. 

But the objective of an Act clearly stated says 
no discharge is the objective which should cause the industries 
concerned as well as the scientific research and- development 
commjjnlty to come up with the systems necessary to impose 
that and because the Act is ratcheted there would be opportunit: 
and actually more than opportunities , be cause there are public 
,.:>A',^ .-: : 'urea tfOH&d ruo throughout, to re via*? what ciifc technology 
is at any particular year and to upgrade the requirements 
based upon the evolution of control technology. 

Senator Muskie. I understand, but I am raising these 
questions because we are going to have to answer them. 

What assurance is there? Without a deadline for achieving 
no discharge, what assurance is thare that industry is going 
to feel the pressure to develop? 

Senator Baker. May I say a word, Mr. Chairman, that 
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concerns rna , but I think two forces are at work. First, thaxe 
is the force of competition which we have built into the Act 
itself and the requirement for alternative proposals is a form 
of stimulation to the marketplace to offer alternative 
proposition and to innovate. I think that it is virtually 
futile to require that there be competition without empirical 
statutory language, but rather to require a s<st of tensions 
and comparisons that most logically will produce the fastest 
best technology. 

So I think the Act as a whole has to be depended on rather 
than any particular language to see that people do in fact 
compete for techniques and I think we have done that. 

Senator Muskie . Let me pose a proposition to you. What 
would be the problems associated with selecting a date not 
to the imposition of a no discharge standard but a date for 
identifying the target for achieving? 

Senator Baker. None. 

I think what Senator Tunney has been trying to do in 
effect is create a situation where people understand. 

Senator Muskie. Yes, but that wasthe water quality 
standard. I am talking now about setting an objective ~ 
because mid-course correction can change that. 

Mr. Billings. On the question of technology , in 
discussing at some length the question of how the new source 
evidence of performance will work, the staff has been told 
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repeatedly, and we assume with some accuracy, that for all 
practical purposes with few exceptions the new source 
performance standards if they are the best available technology 
will be no discharge standards. That suggests a degree of 
technology which is very, very high, in fact it is adequate 
for what this Act suggests f without reference to the economics 
of that technology. 

The question then becomes how fast can you retrofit 
that back to existing systems and it seems that if you have 
got a mid- course deadline whenever the report comes back to the 
Congress and the Congress has an opportunity to review them, 
the only issue open will be the point in time* at which the 
cost is the cost that the Congress and the nation is willing 
to bear, because I don't think there is any doubt among most 
of the people involved in this field that the technology exists 
today to virtually eliminate everything. There is real 
question about what you do with it once you take it out of 
the waste treatment, once you quit using the nation's rivers 
and sewer3 to take it out to the oceans. That is another part 
of the bill. 

But, other than that issue, the technology exists and 

that is a statement that t make not relying on just the 

Administration:, but the hearings that you held, the panel of 

i 

environmental technology , there is just no question. 

Senator Muskie. What controls are there for non-point 
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sources? 

Mr. Billings. Non-point sources are a somewhat more 
complex problem. It is more of a waste management type of 
approach and effluent controls, and there is some grave doubt 
right now that the technology exists and it can be applied 
to eliminate acid mine drainage. There is doubt that the 
institutional mechanisms exist to enforce controls on 
agricultural runoff. 

In many cases, part of the technology is here if it can 
be enforced and in other cases the reliance on the research 
sections will be necessary to develop the alternative control 
mechanisms . 

7. don't know what the technology is in strip mining. 

Senator Baker. It has to be done at the time of 
stripping, by and large, but there is no problem as far as 
surface mining techniques are involved. I also dispute the 
proposition that acid mine drainage is that big a problem. It 
may be as far as old abandoned mines are concerned, but it is 
no problem with the present mines , and future mines. 

Senator Tun nay . Mr. Chairman, how long are we going to 
go now before we b reals up? 

SenatorMuskie. I am always subject to the wishes of 

i 

the Committee. I have to break up at 12:30. 

Senator Boggs. I would like to break at 12s 15. 
Senator Tunney. I have a number of questions, but I haven' 
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participated in the discussions so far because I wanted 
to wait until you had the opportunity to get all of your 
questions answered before I started asking mine, and I was jus^ 
wondering are we going to discuss this item this afternoon? 
I have a little bit of a bind because I have another committee I 
that is meeting and holding hearings on the NBA-ABA merger 
and, therefore, I am trying to bide my time. 

Senator Muskie. Why don't you go ahead with your 
questions now?. 

Senator Baker. There is no meeting that is scheduled 
this afternoon, is there? I have other commitments. 

Senator Muskie . No, there isn't. •, ] 

Senator Boggs. Tomorrow morning. 

Senator Muskie. Go ahead. 

Senator Tunney. I was wondering what the effect of 
no discharge would be on the Muskegon Project inasmuch as 
ycau are discharging onto land. What impact would this language 
have in that type of project? 

Mr. Jorling. That would qualify as meeting the require- 
ments of no discharge. 

Senator Bakar, ' Is there statutory language that there 
be no discharge of pollutants into the waters and streams 
of the United States? 

Senator Tunney. The thing that interests me about the 
standard of the bfest available technology is that, of course, 
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it is not tied into water quality which does represent, 

it seems to me, a movement away from water quality which has 

been a standard applied by this Committee for eight years 
because the existing Act talks about water quality. We are now 
talking about the best available technology as the standard 
to achieve no discharge. 

Senator Muskie. No. 

Senator Tunney . Are we not? 

Senator Muskie. Mo, it is not the standard? it is the 
mechanism. The standard is no discharge. 

Senator Tunney. The standard is no discharge but at 
any point in time it is the best technology, the best available 
technology. This year it is not no discharge? it is best 
available technology. 

Senator Muskie. That is the same thing you have to work 
with if you use water quality standards , is available 
technology. 

Senator Tunney. But this is my point. My point is that 
gives to an administrator, inasmuch as thereis no reference 
to water quality now, it gives to the administrator the 
ability to say that secondary treatment is ths> best available 
technology when we know that in many waterways we have wasted 
hundreds of millions of dollars with secondary treatment 
facilities being built when fchere was no appreciable improvement 
in water quality as a result of those secondary treatment plants 
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having been built. 

Senator Muskie . Will you tell roe how the subcommittee 
print gives him any different kind of discretion? 

Senator Tunney. Any different kind of discretion than 

what? 

Senator Muskie. With respect to secondary treatment 
or any other technology. 

Senator Tunney. I don't follow your question, Mr. Chairra 

Senator Muskie. I think we ought to make clear in our 
discussion whether we are talking about standards or control 
mechanisms. Now, with respect to the no discharge standard, 
which is the only standard, as I understand, that proposed 
substitute raises, is going to J&txim us to water quality, 
so it is related to water quality, that standard. 

Senator Tunney. That ultimate standard is. 

Senator Muskie. So is the standard in the subcommittee 
print. The question is what control mechanisms do you 
use to achieve tha": standard. Now, the control mechanisms that 
are available are very clear,, that is effluent controls, 
water quality controls, technology,, the actual shutdown of 
plants., all of these tachniquss are. available, it couldseem 
to me whether you use a no discharge standard or a water 
quality standard of whatever kind. We are not specifying any 
of these out of consideration under either policy. 

Senator Tunney. My problem is that no discharge is a 
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marvelous standard, and I hope that sot** day we will be able 
to achieve no discharge, complete turning off of the blight. 
But I think that we are a long, long way from that, and 
I think we are hundreds of billions of dollars away from that 
point and what concerns me very deeply is that where you have 
as your standard no discharge, which I will agree in the 
ultimate sense relates to waterquality , where do you have a 
reference in the meantime to quality when you are talking 
about the best available technology? 

?4y problem is that it gives to the Administrator treraendo 
powers to determine that maybe the best technology is a 
secondary treatment plant when all of us know that secondary 
treatment in many instances makes no appreciable improvement 
of water quality. 

Senator Muskie. You could raise a similar kind of point 
with respect to the standard in the subcommittee print if 
what you are talking about is • — where is the language in the 
subcommittee print on the standard, the swimability standard, 
so-called? That could be interpreted to rely upon the 
assimilative capacity of streams. 

ftMklife&fc Tunney. That is correct. 

Senator Muskie. An assimilative capacity can be taken 
into consideration by the administrator to justify secondary 
treatment or something lesser. If you are talking about 
the £e«CS of the use of the Administrator's discretion, it can 
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be used under either standard to weaken the impact 
and, as a matter of fact, when you have achieved &wi:aabiilty 
you may be doing so having frozen into water quality policies 
the idea of assimilative capacity which this Committee has 
resisted throughout its history. 

We just have never accepted the idea that we should rely 
long term upon the assimilative capacity of streams. It depend 
upon the quantity of water, the flow of water. And up In "my 
State you know you can assimilate because we have deep swift 
streams, you can assimilate a lot more pollutants and still hav 
swimability than in some other areas where there are slower 
moving streams. 

So discretion can abuse any of these objectives. Discretio 
can abuse the use of secondary treatment under either of these 
proposals. 

Senator Tunnay. I think that is true. I do not have 
any question that no discharge as an ultimate standard is a 
good one, I think that is very das ir able. But I think that 
where you have the best available technology tied into the 
staidard in the meantime without water quality considerations 
etfG&pt when you reach the ultimate goal of no discharge that 
you have substantial planning problems. , 

Let's just take as a practical example — 

d 

Senator Mu3kie. May I make a point there? 

Under the standard in the subcommittee print I could argue 
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that the Administrator could justify something less than 
the best available technology in given situations, something 
less . 

Senator Tunney. I think you will be talking almost in 
terms of malfeasance on the part of the Administrator. 

Senator Muskie. No, you are not, you are talking about 
swimability and if you are talking about the protection of 
indigenous wildlife, if the capital city of Maine, Augusta, 
after the construction of one primary waste treatment plant, 
if you begin to gat Atlantic salmon at the base of the dam 
there, again, and you can 3wim there most of the year because 
of our swift water there, that goes a long way from improving 

the- Kennebec River to the standard that I want to sea there, 

i 

so i't is primary treatment which is less than the best 
available technology of secondary treatment and it could be used 
and justified if you are talking about an abusive discretion 
and that is what your argument is po^d oei, absolve discretion . 

Senator Tunney. Part of my argument is po3ed at abusive 
discretion but that is not the total argument,, I think that no 
discharge is a marvelous ultimate standard. 

SenatorMuskie. So is yours a marvelous ultimate standard. 

Senator Tunney. No, as you have already stated, my 
standard falls short of no discharge, I recognise that. It is 
not my standard; it is a standard that has been applied in 
probably 23 different States, a good number t*£ States have a 
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similar standard. I think that it is a feasible standard 
which we should try to achieve at a given point in time. 

The trouble with the no discharge standard as the only 
standard that we really are referencing into is that it seems 
to me to make it practically impossible to put a timetable 
on achieving such a standard. I think that what I would 
certainly like to see come out of this bill is a timetable 
for achieving some type of water quality standard and no 
discharge as an ultimate goal. 

Senator Muskia. John, will you define for me and 
demonstrate to me the control steps that you take measurable 
in advance, that makes that a practical possibility? Set a 
timetable for achievement, a timetable that cannot be 
so diluted by exceptions as to be realisable and measurable 
in advance of achieving that water quality standard by 19 80. 

Senator Tunney. Or 1985. 

Senator Muskie. I don't care what. Now,, again, you are 
opening the door that you say is opened by this other one. 

Senator Tunney. Why am I opening the door? 

Senator Muskie. Because every time I ask you about what 
is the deadline you say 19 80 or 1985 or 1990, which suggests 
that you recognise that you can't be sure in advance that 
by and large you are going to achieve that water quality by 
a given date, and so you leave the door open for exceptions 
ana ifo c;r-2 dealing, lot's fact it, with the satM nechanisns, 
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whatever standards. I am sure that every member on this 
Committee shares the intent, the motivation, the idealism 
of either standard. But what we are talking about is how 
do we crank the screw to get the results? You know you have 
to use technology, you know you are going to have to use the 
best that you can get as you go along, you know you have got 
to expand the technology, you know you are going to have to 
get into tough decisions of closing plants whether or not 
there is technology, we know there are no new magic ones 
opened up by either standard. 

The question is how do you best trigger one or the other? 

Now, if you tell people in advance, you know, I suggested 
1985, I don't give a damn what you say as long as you make 
clear your intent, but somewhere down the road there should be 
no doubt in anybody '3 mind that what you are going to achieve 
is one standard or the other, then you are going to move 
that way. 

If you are going to use that kind of technique, then 
I submit that no discharge i3 a clearer expression of ultimate 
intent that a lesser standard that can be said to rely upon 
is assimilative capacity. So if you want to go that road and 
say we want everybody to be on notice of what we are ultimately 
going to do, then I say the more salable idea is no discharge 
because then there is no doubt any more. If you talk about 
how you tie that into a deadline, I am interested in any 
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mechanism that would tie us as tightly as possible to the 
deadline. 

What are the possibilities? Either you set a deadline 
that you know in your heart is going to have to be so 
diluted by exceptions that as a practical matter you are 
fooling people, or you crank into the thing, and I am not 
prepared to say yet we have exhausted all the possibilities, 
such a deSinit® progression of step3 that you know you are goin> 
to achieve that objective without being able to identify the 
particular date in advance. 

Now, one of the problems that we ran into with respect 
to the achievement of the objectives of current law i3 that 
if you are funded fully, move as fast as you can, the treatment 
plants won't be on the line until what 1977 or 1978? 

Mr. Meyer. And that has to be somewhat optimistic. 

Senator Muskie. With that kind of a fact staring you 
in the face, you know, that is a qualification upon the 
achievement of either of these standards that you have to take 
into account. You can 5 1 as a practical matter advance that 
by anything that wo are told or any information that we get. 
I love deadlines, I fought for one^and we made it stick 
and apparently it is going to stick, last year, I am for them. 
But I am also not for fooling people. X am just torn between 
something that you know in advance is so qualified by exception 
that you don't really mean what you are saying, or cranking 
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in something that will so clearly, once it begins to bite, 
develop momentum and take us where we want to go. 

Senator Tunney. I don't believe in fooling people, either, 
and that is precisely why 1 think we ought to have a deadline. 
Before I came back to the Senate after getting elected, I had 
the opportunity to spend two weeks in California on a full-tiras 
basis talking to aerospace engineers, the presidents and 
the top engineers of all the major aerospace firms in Califorru 
So, for two weeks I had the opportunity to be surfeited 
by the thinking of systems engineers. The ens common theme 
that all of them sounded when we were talking about 
environmental problems, the one common theme was that unless 
you have a goal which is a goal that is attainable, but a goal, 
and unless you have a tims table to achieve that goal, there is 
no way that you can bring to bear available resources in 
the most feasible and practical way to achieve the goal. 
That was the whole basis of getting to the moon and it is what 
they say is 30 terribly difficult in getting the aerospace 
industry involved in mass transit or other problems that 
deal with society and politics, political boundaries and 
with individuals who have constituencies which they have to 
represent. 

Senator Muskie. I can understand that argument and 
embrace it a. thousand parcent even from an industry that 

produosd "che !?ST, even, xrom them I can smforacs that thought. 
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Senator Tunney. After the government gave them the go 
ahead to do it, gave them the goal. 

Senator Muskie. What you are talking about is one 
project, going to the moon. 

Now, you are talking about tens of thousands of projects 
across the country with all of the infinite variations. Now,, 
if they can give the basis for identifying the timetable 
for each of these tens of thousands of projects across the 
country, every urban industrial complex, if they can tell me 
with their systems analysis that they haVg done it, when 
in New York City we can achieve in the Hudson and Newark 
Bay, the estuaries of all those streams and all that urban 
Industrial complex, when we can make those waterways 
swimable and protective of fish and wildlife that vera there 
when Henry Hudson sailed up the river, I will write the thing 
into law. 

Senator Tunney. They could also put the price tag on it. 
Senator Muskie. Then produce it. Tell them to produce it, 
and I will write it into law. 

Senator Tunney. But that is not the point. 
SenatorMuskie . I think it is. 

Senator Tunney. The point is not whether or not they are 
going to give you a systems analysis. 

Senator Muskie. President Kennedy certainly got some 
sort of opinion when we were going to the moon. 
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Senator Tunney. Not some analysis of how long it will 
take to clean up the Hudson River unless we tell them to do it 
and fund them adequately to do it. 

Senator Muskie. Let me suggest to you, John, before 
President Kennedy sat that date he had just that kind of input 
of advice and selected the date not before he had the advice 
but after he had it. The original estimates of the costs of 
some $24 billion were pretty much on the mark. Now, he didn't 
just go to sleep one night and wake up the next morning and 
say wo are going by 1970. He had soise advice upon which to base 

* 

the setting of that goal. 

Senator Tunney . D6 you think I just went to bed one night 
a3ad came up with the date? 

Senator Muskie. You are very flexible on the date, you 
said not '80 or '35. 

Senator Tunney. I am wholly flexible because I think you 
need a timetable as far as management, administration of 
resources, you have to have a timetable so you can utilise 
your resources in the best available way r,o that you can get 
research and development, so you can get hardware on the 
line, so that you know exactly how much it is going to cost 
within what period of time to achieve the goal within that time 
table c 

But I can. trail you that the date we 3et w&s only set after 
discussions with experts in the field, men who testified 
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before this Committee, a member of the Council of Environmental 
Quality — Leon apparently doesn't believe that a member 
of the Council of Environmental Quality has the skills. 

Senator Muskie. He hasn't said anything on that point. 

Senator Tunney. Smiles sometimes speak a thousand words. 

But we got that date not as a result of my thinking, it 
was based on consultations with tens of experts in the field, 
in California and out of California. We had submitted a 
statement from the fellow at Cornell University who was the 
top expert in the field who all said it was feasible to set 
a timetable. 

Senator Muskie. 1 guess I had better talk to them and 
find out. Are they so firm in this that they would advocate 
a policy that writes no exceptions and can they lay down the 
connecting point, the relationship between a point source and 
receiving water quality that you can apply on a formula basis 
in every situation across this country so that there is no 
possibility of litigation that could postpone implementation, 
that could upset standards and implementation plans? Can 
they do that? That is a pretty simple question, and I think 
pretty clearly related to this achievable date that you say 
they so firmly established. 

Senator Tunney. If you can't achieve the "goal by the 
date you ought to know why you can't achieve a goal by the 
date and I will tell you that is one thing they could do. 
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They could tell you if they could not achieve a goal by 

the date. They can tell you why. 

Senator Muskie. This is what i3 in this proposed substitute 
Senator Tunney. Where? Where is it? Would you tell me 

where it is? 

Senator Muskie. It is in here just as clearly as the 
mid-course correction that is written to the substitute, that 
is written into the original subcommittee print. 

- Senator Tunney. Could you show me where? * 1 have not had 
the opportunity to see this. 

Senator LSsskie. The subcommittee print, the section that 
was adopted, writes in a mid-course correction which, depends 
and calls for complete inf orraation as to tfhat it would take 
to finish the job of achieving the 19 80 goal. We propose 
to write the same thii&g her® by IS 75, teil us what it will 
take to achieve a no discharge standard, tin«s»'i&4: , etwaaitmant - 
w:»sii, impact-wise. We ask you to pr6ducethat by 1976. 

Now, there is a timetable for your aerospace friends 
to meet, to produce that information by 1976 and I submit to 
you ifthay can' t produce tlx at information by 19 76 I -have 
doubts about their ability to produce the water quality 
standard by 1980. They ought to be able to produce both. 

If they could produce an achievement by 1980 they ought 
to be able to produce a plan by 19 76 so we can say to the 
country the aerospace industry experts tell us we can do thus 
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and so by 19 80 and it will cost this much and have this 
impact, and we will have to close down these industries and 
we can't permit tliQ?©. 

Now, there is a timetable for them to meet. 

Senator Tunney. I think the "76 time 'cable is fins, the 
mid-course correction » 

Senator Muskia. If it is geared to a clearcut no discharge 
standard end -we say to them you tell us when we can do that, 
you tell us, we want you to report to the Congress when we can 
do that, how does that dilute the objectives? 

Senator Tunney. But don't you lose planning time on 
achieving a significant improvement of water quality by 
the type of planning? 1 think there is a different type of 
planning that go a 3 into achieving — 

Senator Musfcie. If they can produce that planning in a 
shorter t£m 0Mm that, let's make it a shorter time. 

Senator Tunney. I think there is a different type of 
planning that goes into no discharge than into achieving 
a certain level of water quality. 

Senator Muskie. Thoy would also have the same time to 
establish disconnect which the agency says doesn't <?xist» 
Now, does the aerospaoa industry say it exists? 

Senator Tunney. Does the agency say it does not exist? 

Senator Muskie. Yes. You can cross-examine the staff on 
that point, if you llkft. This is the staff's report and they 
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spent a great deal of time with the agency people. 

Senator Tunney . Is it your report that they say there is 
no connection between effluent limitations and water quality? 

Mr. Jorling* At one end of the spectrum,, that being a bod? 
of water that happens to be in an area where there is very 
little urban industrial concentration so there is very little 
runoff and there is only one facility discharging, they can 
draw certain relationships but once you move beyond that into 
the normal situation a£ bating the waters, thay turett trouble 
correlating a3 a mattes- t&. establishing for purposas of 
isgax support thQ causa/sf feet - relationship bab fn &ny 
^sisharger taxA effect on the water and the evolutit n 
of t?tis has brasn the adoption of thes^t, what I call, fictions 
f*xd that is the mixing zone concept which is where they say 
okay, we woi'it really ascribe to you what the water quality is, 
we will just say when we get so far from your pipe we should 
not be able to detect mo re than this coming from your facility, 
that is the mixing zone concept itfhich is presently the under- 
pinning of setting effluent standards. 

And the second fiction that they have used 

Mr. Billings. And then they blithely assume if there is 
any other problem the assimilative capacity of the stream will 
take care of it. 

Mr a Tor ling „ The assimilative capacity concept has 
two great drawbacks; one, it is really a function of dilution, 
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and the second one is that it allows the concentration into 
the estuaries and into the oceans of fantastic volumes of 

pollutants and what we have been experiencing , for instance, 
in the ocean dumping report which was criticised by our 
scientific panel, the panel criticized the report for not 
acknowledging the fact that somewhere in the neighborhood of 
seventy to eighty percent of ocean' pollution is caused by 
the material coming down the rivers that is being discharged 
into the rivers and allowed to pass through the estuaries and 
into the oceans. 

Assimilative capacity sort of supports the kind of 
phenomenon that is presently occurring. 

So, the difference , really, is one of using water quality 
as your vehicle of control as distinct from your measure of 
performance, end if you do use it as your measure of per form an 
you can avoid these concepts of mixing zones and assimilative 
capacity which are "sort of ttuzs words that avoid th© 
legal connections between cause and effect of this man's 
discharge and that affecting the Water. 

So they just say we will give you a mixing zone using 
3,000,4,000 feet around a discharge pipe and in that zone 
of water we don't care what it is as long as beyond that zone 
we don't detect an increase of a certain size. 

Now, that is simply because they can't make the precise 
- sause and effect relationship which has never been tested 
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because it has naverbeen applied. 

In this time and this place most discharge sources would 
be successful with their scientific capability which is usually 
much superior to the agency scientific capability in rebutting 
the cause/effect relationship and thereby at least 
throwing the effluent standard into a period of uncertainty* 
So the function here is to remove that burden from the water 
quality standard and rather go directly to the source and impose 
the most stringent controls on that source that could be 
applied. 

Senator Tunney. I agree wholeheartedly with that, and I 
think it ceftainly improves this legislation to have a no 
discharge ultimate standard. I think it improves the legislation 
significantly. But my fear is that by not having any kind of a 
reference to water quality being achieved by a certain data 
that you can avoid or you can postpone significantly the 
time when you have to at least achieve that water quality by 
stating that inasmuch as our ultimate goal is no discharge , 
and inasmuch as the technology is not available to get that no 
discharge, we can in the meantime not be concerned about having 
to achieve a water quality standard by a certain date. That is 
til® thing that worries me. 

Senator Maskie. Let me read something Mr. Train said 
in his testimony before the House Committee. This is oh 
this very point. And there is some discussion prior to his " "~ 
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conclusion. "It seems to roe that in the absence of programs 
that we know can deal with problems, and in the absence of 
any assurance that we can deal with these problems within 
the foreseeable future, it is not only unrealistic but even 
downright irresponsible to set goals of that sort. " 

So on the question of whether ther>» . is a connection , 
whether they can establish a connection between effluent 
limitations and water quality, that is his judgment, based, 
I assume, on his technical advice. 

Senator Tunney. Based perhaps also on political considera- 
tions from above. 

Senator Muskie. I am always willing to entertain those 
with respect to the Administration of another party. That 
really isn't my concern in raising the questions. But I see 
it is 12:30 and I think I have to leave. 

Senator Tunney. I would like to return to it, if 
possible, the next time we meet, because ray conversations, 
ray staff's conversations with State authorities indicate that 
water quality is the basis of practically every State we have 
talked to and it has been water quality is the standard that 
was establishedby this Committee as a standard to be achieved, 
and when we move away from a water quality standard to an 
effluent limitation standard, to a no discharge standard, it 
seems to me that there are many facets which have' to be explorec 
and which trill require me to spend semi time in a day or two 
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exploring them with people I have confidence in who can give 
me, perhaps, a sense of what would be best in this legislation. 

Senator Muskie. Let me say a word about the States and 
water quality. 

Number One, we imposed water quality standards in 1965 
and most States resisted. As a matter of fact, they didn't 
produce them in all States until recently. 

Number Two, it was our intention clearly stated in the 
legislative history that a part of this water q^Iity 
program should be effluent limitations. That was interpreted 
out by the Federal agencies, and has it ever been used by any 
State? 

Mr. Billings. Some States are because they realized they 
couldn't do anything. 

Senator Muskie. They recognized they couldn't do a thing 
about water quality standards without effluent standards. 

Senator Tunney. So there is a connection. 

Senator Muskie. There is a connection but not a measurable 
one and not a predictable one, so you can say if we control 
this and this and this to this and this and this extent 
we will get, as in pursuit of a mathematical formula, this 
precise result. Nobody has told me there is. that kind of 
connection. 

What do you do if you set an effluent limitation now that 
you know comes this far off the mark in 1980? That is the 
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problem. That is the connection that is not establishable , 
especially with non-point sources , let alone point sources . 

I am interested in control. I am all for the ideal goal, 
but I am interested in getting to the nuts and bolts problem 
of cranking down on these people and getting the discharges 
controlled. I don't want a lot of litigation arising out of 
what we said, I want the thing to begin to bite as effectively 
and as precisely as a gear meshes into another gear. That is 
what I am writing into this law, and I am for getting into 
the ultimate in clean water as fast as X can get there. SSuueti 
is no question about our motivations or objectives. 

The question is how do we get there? We created water 
quality standards, nobody else did. x .introduced the orxoxn al 
law. 

Senator Tunney. That is right. 

Sencitor Muskie. I have as much of a right to be proud 
as any father and his baby, but I am prepared to abandon 
that baby in large part because it has not worked and it is 
six years later. 

You are asking that we live with it another nine years. 
I want something more effective than that has proved to be. 

Senator Tunney. No, I aaa not asking you do that. You 
perhaps heard me 3 ay a few minutes ago that I think the no 
discharge provisions that have been contained in the Committee 
draft are excellent and a great improvement on the legislation. 
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Senator Muskie. But you can't have them both providing 
the control mechanism, John .You can't have them both providing 
the control mechanism. 

Senator Tunney . That is what I would like to be able to do 
some research on before our next meeting. 

Senator Muskie. The next meeting is tomorrow morning. 

Mr. Jorling. Let me just clarify one of the things that 
did not get into the staff languid that does bear on this. 
This implementation plan that requires the imposition of 
this reference to the greatest degree of effluent reduction 
available is required to be reviewed in five year increments, 
so it ratchets forward each five years, the burden of proof 
being on the owner-operator to show what the greatest degree 
is and why he can't meet it. Since the technology is in such 
a great state of flux, this enables you to take the new 
latest available at any particular time and re impose it on 
the discharging source. 

Senator Muskie. We will meet tomorrow morning at 10 
o 1 c] ock , 

(Whereupon, at 12:38 p.m., the Committee recessed, to 
reconvene at 10:00 a.m., Thursday, September 23, 1971.) 



